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A recap: Before WC

Working Conditions were dangerous and unregulated
Many California workers were killed, injured, or made sick
by their jobs particularly in industrial facilities,
construction, railroads, and agriculture

Workers had no assurance of coverage for medical care or
lost wages if hurt. Employers were not required to carry
insurance, and lawsuits against employers were often
ineffective

Insurance available to employers had limited coverage at
high cost. Some employers were held liable by courts and
paid high settlements to injured workers. Or went out of
business because they could not pay. The uncertainty of
the arrangement demanded resolution.




5 1911

“how best can the government be
made responsive to the people alone?

“«

A just and adequate employers' liability
law is needed.

“The risk of the employment shall be
placed not upon the employee alone,
but upon the employment itself.”

| “the first duty that is mine to perform
is to eliminate every private interest
from the government, and to make the
public service of the State responsive
solely to the people.

1911 — passage of Roseberry Act

¢ Voluntary system
— Employers elect coverage, workers confirm
¢ Benefits
— Medical care up to $100 or 90 days
— Income benefits up to $21 per week, max $5000
¢ Employers defenses somewhat abrogated
— Contributory negligence not complete bar
¢ Exclusion of Agricultural workers
¢ No provision for insurance regulation
* No safety provisions
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The fire at the Triangle
Waist Company
factory in New York
City on March 25,
1911 killed 146
workers.

Factory Inspection Laws
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Labor Reaction

¢ Organized labor regarded the passage of the
Workmen's Compensation, Insurance, and
Safety Act in 1913 had been "the greatest
achievement of the 40th session."

Implementation Raises Questions

¢ what injury conditions should be covered? What
should the level of compensation be?

* How should the state regulate private insurance
coverage if competing with it was not sufficient to
meet other goals?

¢ Should the basic philosophy of safety regulation
be adversarial or cooperative; should it come
through “command and control,” through
furnishing economic incentives, or through
information and training?
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Workmen's Compensation, Insurance and Safety
Act of 1913 (Boynton)

* The Boynton Act required the state to combine three missions: social welfare ,
public health and risk-sharing.
* The act contained three main parts.

— The first part contained provisions relating to compensation, including both

medical care and lost income replacement.

— The second part gave the State power to make and enforce safety rules and
regulations, to prescribe safety devices to be used by employers, and to order
the reporting of accidents.

The third provided for a state insurance fund, to compete with private

insurers, for the purpose of insuring employers against liability for

compensation under the Act.

¢ The act also created an independent Industrial Accident
Commission with broad administrative, regulatory, judicial and
quasi-legislative powers to implement the provisions of the law.

Implementation: Role of IAC

* Design and Administer a statistical system to
quantify the problem
— To allow policymakers to amend the law “with

intelligence and justice”

¢ Coordinate a safety department through
promulgating rules (“safety orders”) and
assessing penalties for noncompliance

¢ Provide oversight and direction to a state-run

public enterprise insurance company

Sit as judge and jury in the adjudication of

disputed work injury cases.

Coverage and Exclusions

¢ Provide benefits for persons injured by
accident on job, regardless of fault

¢ All employees, except those engaged in farm,
dairy, agriculture, viticulture, or horticulture,
stock or poultry raising or in domestic
household service

¢ Denial of compensation for injuries caused by
intoxication or willful misconduct of
employees

Exclusive Remedy

¢ Provide a special court and rules for claims by
workers against employers for work related
injuries

¢ Workers could choose to sue in cases of gross
negligence and willful misconduct.

Insurers prohibited from offering insurance
against gross negligence

Benefits

Temporary total disability at 65% of average
wages after a two week waiting period

Medical benefits with no maximum amount, but
limited to 90 days after injury

No specific injury benefits, all payments related
to disability level under IAC schedule

40 weeks of benefits for each 10% of permanent
disability

Death benefits up to $5000, with only burial
expenses if no dependents

and enforee safety orders,
safety deviees, to fix safety standards and to-
aveidents,  They also provide for the review of
Commission by the courts and for the estal

safety,

An obligation is placed on the employer to
employment for his emplovees. The **place
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Emphasis is laid on the providing of reasonabl
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Attitudes of Insurance Companies

Average Justice

— |IAC raised “fundamentally important” issue that
WC was not a trial court.

Not enough time for trial with the volume brought by

WwC

Perhaps in 75 percent of the cases, there is no

requirement that any attorney be present on either

side.

“average justice”

No doubt that it will reach “substantial justice in

practically all cases and do it with a minimum cost in

time and money on the part of the state, employer and

employee.”

EVIDENCE

e “..the Commissioners expect to keep their
minds open until convinced by such evidence
as, in the common and practical affairs of
every day life, would produce conviction in the
minds of reasonable men. This is the standard
that the Commission has set for determining
all issues brought before it...if the Courts and
the Legislature will permit the Commission to
continue as it has begun...

Permanent Disability Rating
Department
¢ Organized July 1913 to assess and determine

ways to measure and award benefits for
disability severity

REPORT

or THE

ndustrial Accident
Commission

or Tue

alifor:

California in 1914

¢ 50,787 industrial injuries

¢ 11,086 occasioned disability of two weeks or
more

560 fatalities

Of 11,086 lost time injuries, disputes arose in
800 cases, all handled by IAC.
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Attacks on the Boynton Act in 1914

¢ Business and Insurance interests seek repeal of
act
— Constitutional challenges mounted
— Make workers pay the insurance costs

¢ Accuse State Fund of being politically motivated,
only taking preferred risks and being reckless
with its assets

e Attempts to undercut SCIF rates to put it out of
business
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Safety provisions for 1914

* The Boynton act
— obligated employers to furnish safe employment for all

employees
— State required to "make and enforce safety rules and
regulations, to prescribe safety devices, to fix safety
standards, and to order the reporting of accidents."
* Legislature addresses hazards in painting, construction,
warehousing, longshoring, railroads and mines
¢ |AC was authorized to use fines imposed and collected
for violations of the Act for the enforcement of safety

laws and regulations.




Liability

CALIFORNIA COMPENSATION
PREMIUMS $6,000,000

Casualty Managers Estimate Big In-
come Under New Law

Occupational Disease and
Compensation
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Private Insurers fight State Fund

e Insurer trade journals kept up their attack on
the State Insurance Fund, accusing it of being
politically motivated, of taking only preferred
risks, and of being reckless with its assets in
promising to pay dividends to employers.
Others began an effort to put the State Fund
out of business by undercutting its rates.

¢ See for example, “State Rate Making” in The
Adjuster, v. 50, # 1, January 1915, p. 8.

Issues in 1915

¢ Compensation for Occupational Disease
¢ Insurance Rate Regulation
¢ Safety Regulation
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Compensation for Occupational
Disease

e As early as 1911, California law required medical
practitioners to report patients suffering from
occupational diseases to the State Board of
Health.

* The emerging public health movement regarded
prevention of occupational diseases as having
broader implications than simply affecting
workers; they were part of a general, and
preventable, threat to the health of the populace,
"next of kin to the crusade against tuberculosis,
infant mortality, hookworm, and typhoid."

Is Occupational Disease Compensable

¢ Federal Compensation law precluded disease
compensation.

— A Brooklyn Navy Yard worker employed to strip paint from a
warship was incapacitated for 37 days from lead poisoning. His
claim for compensation under the federal act was denied
"because, technically, it is not an accident... under the
circumstances, it is a dead certainty."

A "folder of heavy paper" at the Government Printing Office
developed a tumor in her hand when continuous strain upon
her fingers and hand caused a "degeneration of the tendon
sheath." Surgery was necessary. When the GPO medical officer
found that five other skilled laborers similarly employed
manifested the same condition, he determined that since the
condition involved "no accidental element" it was "not due to
injury."

Boynton Act excluded disease

¢ Injuries had to occur through “Accidents” only

, "without doing violence to the statute, we
may reasonably regard the sudden
destruction of the vision by the use of
wood alcohol as an accident."

* "draw the line sharply" between accidents, which were covered, and occupational
diseases, which were not. He cited medical opinion that said, "at best, it would be
a case of cumulative poisoning, which would make it an occupational disease," and
thus, in his opinion, not compensable under the law. Weinstock expressed
sympathy with the applicant's "tragic" vision loss, but was unwilling to impose a
"legal injustice" on the defendants or "establish a precedent which the
Commission may not be prepared to follow in the numerous similar cases from
time to time brought before it." Lester M. DeWitt v. Jacoby Brothers, and Fidelity
and Casualty Company of New York, 1 IAC 170 (Case # 125, June 24, 1914).

Lawyers push the envelope

¢ The case had other interesting aspects. As in the lead
poisoning case, the defendant in the wood alcohol
poisoning was the Fidelity and Casualty Co., at the time the
fourth largest of 30 workers' compensation insurance
carriers in California. But, unlike the previous case, where
the insurer's claims adjuster went against an injured worker
without counsel, the claimant in the wood alcohol matter
was assisted by an attorney, who argued a special type of
"accident" had occurred, thus giving the commissioners
some leeway. The commissioners ability to be swayed by
counsel had significant ramifications for the future; the
system had been structured to operate in a relatively
nonadversarial manner, but already each side seemed
prone to litigate individual cases.
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Occupational Disease

¢ In 1915, Winifred MacDonald, a chambermaid,
developed dermatitis from exposure to cleaning
materials on her job. The condition worsened
and became inflamed, eventually requiring
hospitalization. Yet, because "the trouble began
with an occupational disease, not ordinarily
arising out of employment" her claim for
compensation was denied.

* Winifred MacDonald v. Dunn and London
Guarantee (January 30, 1915); discussed in
Weekly Underwriter, February 20, 1915, p. 237

¢ The IAC used its denials of occupational

Making Occupational Disease
Compensable

disease claims as a way of forcing Legislative
attention on the issue "There are certain
classes of injuries... which deserve to be
compensated but which are not caused by
anything that can be construed as an
accident....The issue as to whether or not a
certain injury constituted an accident is
extremely difficult to determine."

Legislative Expansion for Occupational
Disease Compensation

o jllrn!rs!mn:_ the act the word “injury™ has been sul ed for the word
accident™ or “injury caused by accident.” This will permit the compensation o
so-called occupational diseases or injuries to health eavsed by the special condition
of the trade or the employment. This is a distinct improvement of the act. Thd

Pricing Occupational Disease
Compensation

* If categorizing and pricing for injuries was difficult, disease
problems were even more complicated.

e The IAC's arguments for including occupational disease
coverage stressed a small, approximately 3% increase in
system cost. After passage, the estimates began to rise.
While a 3% increase might cover the cost of "strictly
occupational diseases, such as lead poisoning, etc.,"
insurers feared the IAC would open up the system to a wide
range of "maladies which are only incidental to the
employment."

¢ What would happen if colds, pleurisy, eye trouble, hernia,
and other conditions "for which the employer has not
heretofore been held" would become subject to
compensation payments.

¢ A committee of the Casualty Underwriters' Association

Pricing - 2

was to cooperate with the WCSB in proposing new
rates. "The first step will be to determine the
classifications in which occupational diseases are
found, after which will follow the more difficult work of
determining the frequency and cost of such illnesses in
California." The committee was given two months to
accomplish its task.

The law mandating compensation for occupational
disease went into effect August 1 without any
agreement by the committee as to mandated
classifications or surcharges.




Compensation but no added
Prevention?

¢ On the health prevention side, less changed. Labor
had sought a "Dust-Proof Containers for Cement"
which would allow the Labor Commissioner to shut
down a job when containers emitted the harmful dust.
According to Labor's report, the cement manufacturers
"maintained an expensive lobby to defeat the bill."
¢ with the amendments on disease coverage, "it will ...
be possible to recover for sickness occasioned by
cement dust, even if the cause of the sickness cannot
be removed by aid of legislation."

The early State Fund

State Fund was an immediate success,
reaching its 4-year goal of market size within
first year

. Fund established an inspection department
to implement a merit rating system

+  “State Insurance to Apply Merit Rating," Insurance and Investment News, v. 13 #8, p. 269, March 19, 1914. The
Adjuster estimated that merit rating would bring down rates by about 5 percent generally. Volume 50, #4, April,
1915, p 130.

BTE NC il
SENATE BILL 420.
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Insurance and Ratemaking

Insurance Ratemaking

¢ Competition or Regulating Rates
Start with Competition

¢ Politicsbut move onto regulating, to point of
establishment of minimum rate law

¢ Dispute over whether there should be private,
mixed, or exclusive state fund

On or after October 1, 1915, no in-
surance carrier may issue, renew or
;a:;n;ymbeyondl anniversary I;la.te_ insur-
n re L] s or employe
the worku!lng%' Wibm et
ance and safety :
which are less t
approved or issu
ance commissio
ca{}'i;rs as :
which they
vided, howew:
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Merit Rating

e Actuaries vs Engineers. Retrospective vs
Prospective Pricing

1915 Reduction of Waiting Period REPORT

o

+ A Labor-supported measure that would reduce the waiting period for benefits from two weeks to one was Social Insurance Commission
expected to add 6% to compensation payouts. On the other hand, insurers estimated that the substitution of
“injury" for "accident" could be expected to add 3% to the "pure premium" (oss payments exclusive of
administrative costs) needed to pay compensation claims. While some individual commentators opposed even
this change, California insurers seemed resigned to accepting the expansion of the system. _ One California
insurance trade weekly indicated that with the support of the governor, B 510 "will doubtless be enacted.” The L
issue of the waiting period was important to both sides. To labor, despite the legislative promise of adequat State of California
benefits and quick service, workers were taking a two-week "deductible” from their wages for industial eabilty.

To insurers, the issue was getting people back to work. The Medical Director of the insurer-sponsored Pacific
Coast Service Bureau sought to frame the debate as one over "malingering" rather than over the adequacy or
expense of compensation. "While a man with a family might be willing to prolong a disabilty into the second
week in order to get a week's vacation and 65 percent of his wages, he thinks twice before prolonging it over into et
the third week, which he has to do now in order to be indemnified." k

« See Charles Theo, "An Unpleasant Feature of Workmen's Compensation", The Adjuster, volume 50, #3, March
1915, pp. 113-15. Theo was the medical director of the Pacific Coast Service Bureau. He correctly saw that
occupational disease claims were to be allowed but wrote that such amendment should be delayed. "
economic changes which are taing place i our country willsooner o ate demand that the industry be charged
with such diseases as are actually the result of the industry, and it is right that this should be so, but to
legislation of this sort to the compensation law in California, which now applies to accidents and which ot
been in operation long enough to become thoroughly understood, would be seriously complicating conditions."

*  Underwriters' Report (hereafter UR), February 25, 1915.
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Social Insurance Commission SAFETY NEWS

TR B THE ISBSTRLAL ACCIMNT Cotamon
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* The Social Insurance Commission was intended —

to complement the Industrial Accident — e —
Commission.

¢ During discussions of OD compensation, social
reformers and the IAC expected that workers’
compensation would be followed by universal
health and eventually unemployment insurance
as the three legs of the social safety net stool.

¢ The eventual recommendations gave the IAC the
responsibility to oversee the integrated system
of health and disability coverage.
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Safety Impact

Outcomes

In its first year, the IAC was able to cite an "appreciable monetary
savings in insurance loss as well as averting much pain, suffering, and loss
of earnings power."

— The number of industrial deaths dropped from 691 in 1914 to 533 in 1915, a
23% decrease, with the most striking changes coming in transportation and
public utilities, down from 239 to 172 deaths, and construction, down from
115to 78.

There was no evidence that the safety programs had affected numbers of
injuries in industry generally, however; temporary injuries actually
increased by 9 percent between 1914 and 1915.

Nevertheless, in a letter to the governor in late 1915, one commissioner
noted that "the Industrial Accident Commission considers its Safety
Department the most important of all the departments. The prevention
of industrial accidents attracts general attention. Compensation at best is
a poor substitute for an injury."
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Serious and Willful Misconduct

In 1915, the Legislature accepted IAC language
that restricted some workers' lawsuits alleging
serious and willful misconduct. That same year,
however, the issuance of general industry safety
orders created specific rules that if not adhered
to by employers gave employees the right to sue
for damages on the grounds of willful negligence
of the employer to install necessary safety
devices.

“Safety Orders Important,” Underwriters’
Report,(December 30, 1915), p. 17.

Compensation and Labor Law
Amendments

Average annual wages to reflect wages at time of injury
only

Payment for Artificial limbs, the first durable medical
equipment, allowed for first time.

Free drinking water for Workers

Provision for enforcement of labor laws by Labor
Commissioner

Provision for more Labor Camp inspection

Improvements in law and enforcement authority on child
labor

Giving Commission on Immigration and Housing greater
tools to protect exploited and defrauded immigrant
workers’

* Thank you!

¢ Questions?

— Gshor@dir.ca.gov
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