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PUBLI C HEARI NG
LOS ANGELES, CALI FORNI A
MONDAY, AUGUST 11, 2008, 10:03 A M
---000-- -

MS5. OVERPECK: Good norning, everyone. M nane is Destie
Overpeck. Is this on? Do you all hear ne?

UNI DENTI FI ED VO CE:  Yes.

M5. OVERPECK: Ckay. W are here today for a hearing on
the Division of Wrkers' Conpensation's Proposed Regul ati ons
for the Medical Treatnment Utilization Schedule. They are at
Title 8, California Code of Regul ations, Sections 9792. 20
t hrough 9792. 26

The proposed regul ati ons woul d update the el bow
di sorders chapter by adopting the Anerican Col | ege of
Cccupational and Environmental Medicine's Qccupational Medicine
Practice Cuidelines of their elbow chapter. The regul ations
woul d al so add two new sections to the MIUS chronic pain
gui del i nes and postsurgical treatnent guidelines.

The regul ations also are going to restructure the MIUS
into a clinical topics format, which will allow easier updates
in the future.

Today we have on the panel Carrie Nevans, our
admnistrative director; Anne Searcy,directly next to nme, our
medi cal director; we have the court reporters who wll be

t aki ng down everything that we say; and our regulation
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coordi nator Maureen G ay.

When you cone up to speak, please give your business
card, or if you don't have one, sonething witten down with
your nanme and of the entity that you are speaki ng on behal f of
and give it to Maureen. |If you have any witten conments,
pl ease al so give those to Maureen Gray and then conme to the
podium We will call you based on the sign-in sheet that we
have. [If you haven't signed in and wi sh to speak, please go to
t he back of the roomand sign in so that we don't m ss anyone,
but we'll also call at the end if anybody else would like to
have any comments.

The hearing will go on as long as everyone is here and
has sonething to say, although |I don't anticipate that it's
going to go on beyond | unchti ne.

If you have any witten conmments that you do not have
wi th you today, you can e-mail themto our office, you can fax
them but you need to have themin by 5:00 p.m today.

Al the --

(Sotto voce comrent by panel nenber.)
M5. OVERPECK: Oh. 5:00 p.m tonorrow. Thank you

Al'l the comments that are given to us, either orally
or witten, will be reviewed. They have equal weight and we
wll use themin considering whether to make any changes to the
proposed regul ati ons.

Al right. So | amgoing to call the first person
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that we have listed here who is Francis R egler.
DR. RIEGER  Soneone want to take this piece of paper
with ny name on it?
M5. OVERPECK: Right behind you
If I can just rem nd you, when you start speaking, say
your name and who you represent.

FRANCI S RIEGER, M D.

DR. RIEG.ER Yes. Thank you.

Can everyone hear ne? Ckay.

Good norning. |I'mDr. Francis Riegler. |'man
i nterventional pain physician based in Pal ndale, California,
and |'m here testifying on behalf of nyself, ny practice and
patients, as well as in ny role as the current president of the
California Society of Interventional Pain Physicians. Thank
you.

First and forenost, on behalf of CSIPP and nyself, I'd
like to commend the entire Division, and specifically Dr. Anne
Searcy for her outstanding | eadership in inplenenting the 2000
reformlaws, and in the devel opnent of the Medical Treatnent
Utilization Schedul e, and specifically the recent -- recently
proposed chronic pain chapter.

I'"ve watched fromafar and |'ve al so heard from CSI PP
i mredi ate past president Dr. Stan Helm who |'m sure nost of
you know, as well as fromDr. Joshua Prager, who both have been

i nvol ved with DWC di scussions in these past few years. They've
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been telling ne that Dr. Searcy has been outstanding and she
continues to -- to be so in her duties.

I"malso hearing that, while she has a strong
knowl edge base, she continues to be nore than open to new
informati on and others' expert opinions, both traits that make
her outstanding in her job. And I'd just like to add that |
observed sone of this directly nyself at the California Society
of Industrial Medicine and Surgery neeting.

THE REPORTER: |I'msorry, can you sl ow down.
M5. OVERPECK: Try to slow down, please.
DR RIEGER |I'msorry.
Wuld you like ne to start from-- from now?
THE REPORTER:  Yes, pl ease.
DR. R EGLER  Okay.

Well, in any case, | observed Dr. Searcy at the
California Society of Industrial Medicine and Surgery neeting
in Berkley, California, and -- and clearly, this talent is
com ng through in conjunction with that of other DWC
| eadership, including that from Carri e Nevans, the
admnistrative director, in the devel opnent of the Medica
Evi dence Eval uation Advisory Commttee, also known as MEEAC, as
wel | as the devel opnent of the entire schedul e.

Further, the structure and functioning and bal ance of
the MEEAC conmttee and its work has been remarkable. A

special thank you to all of the physicians who took tinme from
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their clinical schedules to participate in this inportant work.
The dedication, participation, and input fromall relevant
types of nedical specialties who are representing various
specialty societies in a fair and bal anced nanner has been
truly amazing. Again, only this type of fair and bal anced
process could yield a directionally fair approach and proposal.

As ny national society, the Anerican Society of
I nterventional Pain Physicians, has inforned ne, this MEEAC
process and the MIUS product stands in stark contrast to the
recently updated ACCEM | ow back and draft chronic pain chapters
and rel ated ACOEM processes which neither included fornmal
representation of any of the national nedical societies known
for being involved in many of the interventions being revi ewed,
nor do they reflect any rel evant substantive evi dence-based and
expert nedi cal consensus-based comments and concl usi ons whi ch
have subsequently been nmade by these various rel evant expert
societies to ACCEM

Upon request, | can have ny national society chapter
share with you the |l atest volley of evidence-based comment
letters back and forth between national expert societies and
ACCEM all with the upshot that ACCEM has refused to change any
of their recommendations. The contrast at DWC and MEEAC in
process and subsequent products is really dramatic.

Agai n, thank you for steering clear of these

unbal anced, overly conservative, updated ACCEM gui deli nes.
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Gven ny relatively new role as president of the
California Society of Interventional Pain Physicians, while |
have revi ewed the proposal, | have not fully had tinme to digest
and anal yze all of the nuances which are invol ved.

| have, however, had several discussions wth
col | eagues, and while we again support DWC directionally in
this approach, a few areas that could use additiona
clarification and others that we w |l suggest be changed. And
in conjunction with various other societies, we wll be
submtting these in witing by Tuesday's deadline. The
comments relate primarily to concern regarding inclusion by DWC
of ACOEM s evi denced ranking scale and the need for further
clarification regarding how functional inprovenent goals fit
Wi thin statutory guarantees of pain treatnment that sinply
relieves synptons.

Thank you for your tine and again for your fair
process, open-door policy, and bal anced work product. CSIPP
stands ready to assist DW and the MEEAC conmttee as we nove
forward and sort through the various coments that will be
raised in order to further inprove an already strong product.

And I"'msorry, | just kind of talk fast naturally.

M5. OVERPECK: Thank you, Dr. Riegler.

Jessi ca Hol nes.

JESSICA L. HOLMES

M5. HOLMES: Good norning. Can everyone hear ne? Ckay.
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My nane is Jessica Holnmes, and |'m a regi onal manager
in the Heal th, Econom cs and Rei nbursenent Departnent of Boston
Scientific's Neuronodul ati on D vi sion.

Boston Scientific is a worl dw de devel oper and
manuf act urer of nedical devices and has advanced the -- the
practice of |ess invasive nedicine across a wi de range of
medi cal specialties. The Neuronodul ati on D vision of Boston
Scientific is dedicated to the treatnent of patients suffering
fromchronic intractable pain through spinal cord stinulation
and established mnimally invasive treatnent covered by
virtually all governnment and commrercial health plans and nost
wor kers' conpensation prograns throughout the United States.

On behal f of Boston Scientific, | appreciate the
opportunity to coment at these hearings on the recently
publ i shed California D vision of Wrkers' Conpensati on proposed
regul ations to update the Medical Treatnent Utilization
Schedul e.

We appl aud Ms. Nevans, Dr. Searcy, the DWC staff and
t he physician advisory board in the action taken in proposing
new chronic pain guidelines based largely on the work | aw state
institute's Oficial Disability CGuidelines. W understand that
current California DANC guidelines rely primarily on the
Aneri can Col | ege of COccupational Environnmental Medicine
Practice Cuidelines 2nd Edition 2004, and we have substanti al

concerns with the recent updates to the | ow back chapter and
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draft chronic pain chapter. O particular concern are updated
ACCEM r ecomrendat i ons agai nst coverage of nore than 50 percent
of tests, treatnents and therapies considered standard practice
in the nedical community, including spinal cord stinulation

The DWC s decision to update the proposed MIUS based
on ODG versus ACOEM guidelines is a positive devel opnent for
chronic pain patients and providers. Additionally, we strongly
believe that the newly proposed MIUS wi |l provide greater
clarity than existing ACOEM gui delines in establishing
appropriate treatnent nodalities for patients suffering from
work-related injury or illness.

Thank you for your consideration of these comments and
for your work on behal f of workers' conpensation patients and
providers in the state of California.

MS. OVERPECK: Thank you, Ms. Hol nes.

Ri chard Kat z.

RI CHARD S. KATZ

MR. KATZ: Good norning. M nane is Richard Katz. |'m
the finance officer for the California Physical Therapy
Associ ation.

We provided comments previously in their witten
format, so this is just a highlight of a couple questions we
have.

Specifically, under item9792.24.3(b)(1) --

You got all that?

10
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-- this section states that the -- the foll ow ng
post surgi cal physical nedicine period as defined in
Section 9792.24.3(a)(3) that treatnent reverts back to the
applicable 24-visit limt. |If the 24-visit limt has been
removed statutorily for -- for postsurgical patients, how can
one revert back to the treatnment limt that never applied to
that injury?

Also, if thereis alimt after the 6-nonth
post surgi cal physical nedicine period, does that nean that the
injured worker isn't entitled to an additional 24 visits beyond
what they al ready received?

Section 9792.24.3(c)(5)(A) on page 13 uses the words
"“shoul d" and "allows." Does the DWC consider the use of this
word prescriptive or suggestive? They use the word "shoul d"
mul tiple times throughout the proposed | anguage.

I also want to thank you for your tinme that you put --
the effort you put into this process and appreci ate the bel ated
conment .

M5. OVERPECK: Thank you, M. Katz.

Next, | have Mark Telles.

MARK A. TELLES

MR. TELLES: Good norning. M nane is Mark Telles, and
|"ma therapy access senior manager for Medtronic
Neur onodul ati on.

I work and live in southern California, and |'m

11
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pl eased to present brief coments this norning on behalf of ny
col l eague W1 I|iam Farenbl ack, Medtronic Neuronodul ati on State
Government Affairs Director who, unfortunately, could not fly
in today to testify.

First and forenost, Medtronic wants to thank the
entire Division, and specifically Carrie Nevans and Dr. Anne
Searcy, for their outstanding | eadership during the past few
years as DWC stought (phonetic) -- sought to strike a fair and
bal anced approach to the Medical Treatnment Utilization Schedul e
in general and specifically, nost recently, on the chronic pain
chapter.

Ms. Nevans and Dr. Searcy have had an open-door policy
whenever we, or any of the inplanting physicians wth whom we
wor k, had questions or wanted to provide information. \Wile
our state governnent affairs staff has had strong rel ationships
and works closely with workers' conpensation officials
t hroughout the country on a regular basis, we regularly cite
California DWC as truly remarkable, both in their know edge
base and open-door policy. California citizens are very | ucky
to have such a strong | eadership and staff at DWC

Second, we'd like to thank the nenbers of the Medica
Evi dence Eval uation and Advisory Conmttee for their strong
work for the past 1.5 years on the devel opnment of this chronic
pain chapter. Their dedication and know edge, conbined with

the DAWC staff, and their | eadership expertise, has resulted in

12
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directionally -- has resulted directionally in a very strong
and fair and bal anced approach both overall as well as for this
chronic pain chapter.

We have analyzed it regarding therapies in which we
are involved and have al so spoken extensively with
i nterventional pain physicians with whomwe work. And all that
had revi ewed the proposal, generally believe that, while not
perfect, it is directionally strong. W have identified a few
areas that could use additional clarification and others that
we suggest be changed. But, again, overall we believe
directionally this is a strong, bal anced product and are
appreci ative of the work of staff and the MEEAC comm ttee.

Third, it deserves note that this strong, bal anced
wor k and the bal anced MEEAC comm ttee invol ves work,
participation, and input fromall relevant types of nedical
specialties who are representing various specialty societies.
The active inclusion of various nedical professionals and
soci eties no doubt has been key to hel ping to ensure that the
end product is balanced. This bal ance process and product
stands in stark contrast to the recently updated ACOEM | ow back
and draft chronic pain chapters and rel ated ACOEM processes,
whi ch neither included formal representation of any of the
nati onal nedical societies known for being involved in many of
the interventions being reviewed, nor do they reflect any

rel evant, substantive, evidence-based and expert nedi cal
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consensus-based comments or concl usi ons whi ch have subsequently
been made by the various rel evant expert societies to ACOEM
The contrast is remarkable and, not surprisingly, the products
vary dramatically.

Agai n, kudos to DWC for opting for a nmuch stronger
process and resulting in a far superior product than updated
ACCEM gui del i nes.

Fourth, as nentioned above, we have additiona
comments to nmake, but in deference to tinme today, we'll be
submtting those in witing by Tuesday's deadline. The
comments relate to concern regarding inclusion by DAC of
ACCEM s evi dence ranking scale, the need for further
clarification regarding how functional inprovenent goals fit
within statutory and constitutional guarantees of pain
treatnent that sinply relieves synptons.

Thank you for your tinme, and Californians are very
| ucky i ndeed.

M5. OVERPECK: Thank you for your comments.

Laura Stewart.

LAURA LAN STEWART

M5. STEWART: Good norning. M nanme is Laura Stewart.
" ma occupational therapist. |'mhere to represent
Cccupational Therapy Association of California and nyself, and
my patients, and 10,000 practicing occupational therapists.

Ckay.

14
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Thank you for devel opi ng those gui delines. W just
have two comments.

Under the postsurgical treatnent guidelines,
specifically carpal tunnel syndrone, ulnar nerve entrapnent,
head injury, hip, pelvis, thigh, and knee, we'd |ike the
| anguage to be changed from "physical therapy" to "physica
medi ci ne" because occupational therapists play a very inportant
role in rehab those patients and, therefore, | think we should
be included in the guidelines. GOkay?

Second thing is the -- under the chronic pain nedical
treatnment, sanme thing, we'd like to -- since occupati onal
therapy is a vital part of the team we like to see the
| anguage to change from "physical therapy"” to "occupation and
physi cal therapy." GCkay?

Thank you very much for your tinme and that's it.

Okay. Thank you.
M5. OVERPECK: Thank you.

CGeorge Bal four.

GEORCGE W_BALFOUR, M D.

DR. BALFOUR: Good nmorning. |'m George Balfour. I'ma
practicing hand surgeon here in the Van Nuys comrunity. |'m
al so president of the California Society Industrial Medicine
and Surgery, and |'mal so representing the board of the
California Othopaedi c Associ ati on.

You have received the letter fromthe California

15
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Ot hopaedi ¢ Associ ation stating that that organization is
basically in support of the postoperative treatnent guides as
witten; however, we have sone concerns.

One concern is, we are worried about the |anguage such
that they not -- that the interpretation not be that these are
caps but guidelines for the utilization of various di agnhoses.
We are concerned that consideration be nade for co-norbidities
such as di abetes or age which mght require greater
utilization. W would encourage the | anguage such that the
tendency of the utilization review physicians not be the
selection of a |owest avail abl e guide which goes on but rather
denonstrates the greatest needs of the patient.

Personal ly, | have noticed that, in review of the --
Amendnents C and E, that, basically, the | evel of evidence
noted was at Level 1, a low level of evidence. And | would
suggest that there should be an ongoing effort of the Division
to continue research efforts in the true needs for specific
di agnoses.

There is a host of data avail abl e anong the
practitioners of California, which I'msure we would nake
avai lable to the Division, that denonstrate what the true needs
in any given specific diagnosis is. Just for an exanple, in
tennis el bow, the guide nmentions six visits, and it's ny
clinical inpression that many of those patients take -- have

greater needs. It be a -- I"'msure it is possible, using sone

16
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of the survey nethods presently available on -- on the web to
research that data |l ess -- inexpensively, and | woul d encourage
the Division to do so.

Thank you very nuch.

M5. OVERPECK: Thank you.

Now | don't have the nost recent few people who wal ked
in sign-in, but if you would like to speak, could you pl ease
just walk up to the podium and state your nane.

Al right. It looks Iike -- oh, here cones soneone.

ROBERT R. THAUER

MR. THAUER: Morning. | represent a nonprofit industry
group called the Alliance of Physical Therapy, Rehabilitation &
Medi cal Technol ogy.

MS. OVERPECK: Could you state your nane?

MR. THAUER  The nenbers and endorsi ng organi zati ons of
this alliance are primarily manufacturers and providers of
physi cal therapy devices, hone nedical equi pnent, and
orthotics.

We have al so submtted witten coments but would |ike
to take a few nonents and comment on the proposed changes to
the Medical Treatnent Utilization Schedul e.

M5. OVERPECK: Can | interrupt you for just a second
THAUER:  Sure.

OVERPECK: Coul d you state your nane, please?

2 5 3

THAUER: Robert Thauer.

17
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M5. OVERPECK: Thank you.

MR. THAUER: Qur organi zation joins wth many others from
the California workers' conpensation nedical community in
support of the adoption of the official disability guidelines
fromWrk Loss Data Institute as presunptively correct for the
treatment of chronic pain conditions and its addition to the
Medi cal Treatnent Utilization Schedul e.

The DWC has proposed adoption of the October 2007
version of the ODG chronic pain chapter.

We support using the nost current version of ODG as it
has been updated in a nunber of areas since the October 2007
version and will be nearly a year old when this rul e-naking
process is finalized.

Understanding that there will be a need for the
Medi cal Evi dence Eval uation Advisory Conmittee -- | w sh
coul d pronounce the acronym-- to quickly review the changes
and that the proposed regul ati ons nay need sonme changes, we
still believe that the executive nedical director, Dr. Searcy,
and her advisory commttee could conduct this review
expeditiously. Any revisions to proposed regul ations shoul d
only require another 15-day comment period, and that 15-day
period may well be necessary for other changes that may be
proposed from public coments.

Optimally, the Division could quickly review any

changes and keep the rul e-making tinetable consistent with your
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original goal to finalize these changes.

W woul d al so encourage that a system be put in place
so that, as the underlying guidelines that have been adopted
are updated, that the State of California can periodically
update their guidelines so that everybody is using the nost
current guideline, whether it be the State, the provider, or
utilization review

In addition to our request to adopt the current ODG
gui del i nes, our nenbershi p has commented on one section of the
el ectrotherapy draft guidelines. W all know the physicians
are |l ooking for effective, non-pharmacol ogi c, non-invasive
options to treat the conplex subject of pain managenent.
Electrical stimulation is one of several viable options that a
physician may find to be an appropriate treatnent for pain.
This is a well-accepted clinical treatnment nodality for pain.

Wth the legislative mandate |limting physical therapy
visits, the chronic pain patient often doesn't have access to
clinical physical therapy, therefore, we would |i ke to propose
t hat accommodati ons be made in the -- in one section of the
draft guidelines where a particular nodality ICS
interferential current stinulation, has a limtation by ODG not
necessarily by the State, but the State is adopting this
| anguage. And in this section, it says that this nodality is
possi bly appropriate for the followng conditions if it has

docunent ed and proven to be effected -- effective as applied by

19
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a licensed physical therapist. Pain is ineffectively
controlled due to dimnished effectiveness of nedications or
pain is ineffectively controlled with nedications due to side
effects or history of substance abuse or significant pain from
post operative or acute conditions, limts the ability to
perform exercise prograns or physical therapy treatnent, or the
pain is unresponsive to conservative neasures, for exanple,
repositioning, heat, ice, et cetera.

The gui del i nes suggest that this el ectrotherapy
nodal ity could be beneficial, could reduce pain, could help
reduce nedi cati on conplications, and pronote exercise and
i nprove function

Unfortunately, the guideline assunes that the patient
can be treated or is being treated regularly in a physica
therapy clinic or that the physician may not be the appropriate
treater or decision-maker. W ask the Division to change the
| anguage of this sentence to read "possibly appropriate for the
followng conditions if it has docunented and proven to be
effective as directed or applied by the physician or by a
i censed physical therapist.” The physician is ultimtely
responsi ble for the treatnent. He determ nes the use and
efficacy of nodalities. The physician should have the option
to utilize this nodality without the current restriction.

I n conclusion, we support -- we applaud, actually, the

Division's efforts to review and update the Medical Treatnent
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Utilization Schedule. W encourage you to adopt the npst
current version of ODG and we request that you address the
clarification and change that | just detail ed.

Thank you very nuch.

M5. OVERPECK: Thank you, M. Thauer.

Is there anybody el se in the audi ence who woul d |i ke
to make an oral comment? |In that case, we will concl ude our
public hearing today.

I"'d like to rem nd you that you have until tonorrow at
5:00 o'clock to submt any witten comments to the Division of
Wor kers' Conpensati on.

Thank you for your attendance and your input today.
And the hearing is now cl osed.

(Wher eupon, the hearing was concluded at 10:30 a.m)

---000-- -
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CERTI FI CATI ON

| hereby certify that the foregoing is a full,
true and correct transcript of the proceedings taken by ne in
shorthand on the date and in the matter described on the first

page hereof.

Sonia E. Garcia
O ficial Reporter
Workers' Conpensation Appeal s Board

Date: [date]
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